Injunction Junction, What's Your Function?
A review of the US Airways Injunction

“The definition of insanity is doing the same thioder and over
and expecting different results.”

-various attributions.

The latest casualty of airline pilot unions runnintp traps set by the
management-government axis is USAPA. We can’t faildts for trying to
remedy their seemingly hopeless situation by wheateveans appear to be
available to them; we only question their tacti¢keir hearts are in the

right place, but their minds have not caught upbCentury labor
relations.

OPERATION ORANGE is trying to fix that.
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Conventional Tactics and Conventional Results:
A review of the US Airways injunction

As we all know by now, a federal judge has agreghd st about every
complaint lodged by US Airways management agahesunion

representing the “East” pilots in its operatiofi$iis should come as a shock
to absolutely nobody who has been paying attersilnce Judge Kendall
delivered his ruling in 1998 against the APA - timon representing
American Airlines pilots.

Face it. Management has us pinned down with adedsenforcement of
the RLA and a very hostile federal bench. We aag negotiate on their
terms and on their timetable. No rational lookh&t last 20 years can yield
any other conclusion.

Since 1998, pilots at American, Delta, United, anodv US Airways have
run into a granite wall called the federal judigiatt matters not if pilots
were exercising self-help due to unilateral changebkeir CBA, such as the
operation of an alter-ego airline in clear violatiof a scope clause, using
contractual sick leave, or just the admonishmemiotorush an operation in
the interest of safety, management have snappeditigers and federal
judges have responded.

Rather than reprise the entirety of the past 18sy&ee will delve into the
latest judicial smack-down, since the argumentsasentially the same
from airline to airline, and injunction to injuneti. Thisisthe playbook of
modern airline-pilot labor relations, and it will remain so until the
pertinent law is changed.

We will go through the general underpinnings of4sepage “opinion and
order” from Judge Robert Conrad and comment onsgreginent to the
overall strategy of OPERATION ORANGE and the cutrgtate of the

airline industry, as it relates to pilots seekiadetter themselves in the face
of an overtly hostile government. Unless otherwisted, all quotations

and page references are to the “Memorandum OpamonOrder” of Judge
Robert Conrad, jr., dated September 28, 2011. émnghasis, unless
otherwise noted, is that of The Committee.
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Conventional Tactics and Conventional Results:
A review of the US Airways injunction

RLA 101 - Introduction to Airline Labor Relations

First off, the basics of the RLA:

Plaintiff alleges that the defendants have engaged in a campaign “to
cause nationwide flight delays and cancellations in order to put pressure
on US Airways in its current collective bargaining negotiations " with
USAPA in violation of the “status quo” provisions of the Railway Labor Act
(RLA). * (p. 1)

US Airways claims that beginning on May 1, 2011, USAPA has instigated
a work slowdown under the guise of a “safety campaign” in order to put
pressure on US Airways in the ongoing contract nego tiations .

(p- 2)

This is why the RLA governs this action. The RLAsspecifically
installed to prevent transportation (airline) enygles from being able to
disrupt public commerce, unless an exhaustive aci@asingly
unreasonable procedure has been completed. Eyémesarline union is
prohibited from engaging in any “self help” or “Yadions of the status quo”
unless it has permission from the government. Keepind this is the
same government that extracts exorbitant taxes &iotnavel and which is
staffed by Congressmen who receive lavish campdogeations from the air
transportation industry.

Note that this did not say that pilots were nobakd to engage in political
activities, or peaceful activities to get the gaweg law changed. This
injunction, as all other injunctions that precedednly deals with a union
trying to extract concessions under an existingreahor one which is
under amendment proceedings. In other words,spdan not engage in
coercive activities for the purposes of gainingel@ge in contract
negotiationswith the relevant carrier.

! For the purposes of this review, we will assungefthdings of fact that USAPA did engage in angiie
work action under the RLA. In actuality, we assumenrongdoing on the part of USAPA, or any pilot
assumed to be engaged in such activity. Our positir this review is strictly for the analysistbg
judge’s opinion and the state of the industry. @b construe any of our remarks as agreeing wéh th
underlying premise posited by US Airways or Judgar@d.
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A review of the US Airways injunction

As long as a carrier can convince a friendly juttgs its pilots are
engaging in activities to gain advantage in contnagotiations, the judge
will reliably enjoin such activity, and take wha&hostages needed,
Innocent or not, to satisfy management’s bloodIdstis is the very basis of
the RLA. In theory, and only in thegnpanagement is likewise prohibited
from engaging in activities to bolster its negotigtleverage.

This is why our union leaders have been emascylatetlis why the last 13
years has seen a precipitous decline in pilot catee. This is no
accident.

Work Slowdown - A Bolt Out Of The Blue?

What would be the motivation for pilots to wishldong pressure to hasten
the conclusion of a new labor agreement? Are jilistypetulant children, or
Is there something else at work?

Soon after USAPA's certification, US Airways and USAPA began meeting
regarding a single CBA in June 2008 . Since January 2010, these
negotiations have been mediated by the National Mediation Board (NMB).
The NMB has authority to determine the pace of negotiations, including
where and how often negotiations occur. The NMB has the unfettered
authority to release the parties from negotiations if and when it
determines that agreement cannot be reached, and, only following
such a release (and a 30-day “cooling off” period), would USAPA be
permitted to engage in a work stoppage. In short, it has been almost six
years since US Airways and America West merged, and it seems the
parties have never been further from reaching an ag __reement. (pp 5-6)

What does it take to meet the threshold of “impaeseavhen the NMB
determines if an agreement can not be reachedwould think that
anywhere from two to six years, depending on th&imaesed, where both
parties stand at irreconcilable positions would tile&t threshold. It isn’t
as if the USAPA pilots engaged in illegal self-helpviolations of the status
guo at the outset of the negotiations. By any mnegshese actions have
come no less than three years after negotiatiomsnanced, against the
backdrop of an airline and pilot group that haveareated any substantial
common ground. What is a pilot group to do? Homgl must it wait?
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What is the NMB looking for? What does it takeatriually get released
from mediation?

If you wish to look for a reason these pilots ereghn this activity, look no
further than management abusing the “perpetuakactitprovisions of the
RLA, so as to only negotiate in good faith whentiecro-economic picture
favors their position.

Fix that, and you fix almost all of theseillegal slow-downs. A union uses
these as a last resort because its true “lastti€strke) has been denied by
a government funded by the union’s counterpaPijots only engage in

such tactics out of frustration because all other avenues of getting a new
contract aredenied. This is the natural result of an uneven applicatbn
law and a general miscarriage of common decency.

This is part of the OPERATION ORANGE “Fair Treatmhé&Tf Experienced
Pilots Act - Part 2” we are attempting to push tlgio Congress, via a
nationwide “SOS?

We would expect no other entity to have to enduchslelays. Certainly
no federal judge would tolerate a lazy implementadf a TRO.
$45,000,000 seems to be a hauntingly familiar nurtdoghousands of
union pilots who didn’t clear from their sick statun a manner favorable to
a federal judge. Pilots have been legally strippieany leverage to attain
new working agreements on terms favorable to tharfrustration a federal
judge knows nothing about.

To Be Safe, or Not To Be Safe: That 1s The Question

The [safety] campaign became USAPA'’s primary focus in the fall of 2010,
but USAPA laid the groundwork for a slowdown much earlier, through
various communications. (p. 6)

2 See “Fair Treatment of Experienced Pilots ActrtRa(FTOEPA2), Section 1.A.1.b, available at the
operationorange2011.org website.
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A review of the US Airways injunction

The following is footnoted as amplification of thbove statement.

USAPA unconvincingly argues that communications before May 1, 2011
should not be considered because US Airways offers no empirical data
demonstrating an operational slowdown prior to this date. This evidence is
relevant in linking safety to the labor action; the mere fact that these
communications did not immediately result in a slow down does not
mean that they did not contribute to it. (p. 6)

Safety has been a longstanding priority of orgathjzéot labor since the
inception of passenger air service. Are we to katecthat all safety
statements by USAPA, or its ALPA predecessor, agandnstrued as a
clandestine job action against their employer2viAat point do safety
admonitions no longer become evidence of a sin@t#rto hamper airline
operations? US Airways offered no data to sugtpedtpre May 2011
slowdown was in the works, yet the union is onhtbek for it? If
statements from late 2010 are used, why not amgraeant during the
entirety of the open contract? What about pric2@05? Where do we
draw the line? When is safety not really safety,dn illegal job action in
disguise, and when is it safety? The Court offerguidance in such
matters. The union is left in a substantive gmr@ada recurring theme of
such injunctions, as we will see). Given the ittigger finger nature of
the federal bench, it is prudent not to issue adinoms regarding safety.

The potential managerial abuse of such an arrangieseicalculable.
Safety costs money and pilot unions have steadfastly organized around
keeping the operation safe, even if it costs thepamny money to do so. To
say that increasing safety is tantamount to agallgob action, and by
having a blank check from a black robe, managemwemipush pilots to
become more and more efficient and to take moks ral the while
absolving themselves of the responsibility for spobssures.

Anyone who had a reckless squadron commander khowshis game is
played. You are pushed to “get the job done,” Wimakes your
commander look good. If something goes awry, ewalg/in every book is
brought out to hang the pilot, should it be fourdchit a corner to “get the
job done.” If a pilot is devoted to the safetyukgions, he is replaced by
another who will cut the corner.
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A review of the US Airways injunction

If we revisit the footnoted passage #4 on page 6&gen to see the mindset
of the judge. A conclusion has been reached amé\tdence is interpreted
in that context. A safety admonition coincidertah drop in performance
Is considered a stealth job action, but if the aditran precedes the
statistical drop, it is also evidence of an illegdd action. No matter what,
safety admonitions are evidence of illegal job@udi regardless of the
ambient performance of the airline. Conclusiorcpdes evidence

Many statements from USAPA are submitted to shaw tiie union is using
the safety issue to gum up the operations at UBa\is. Some are more
convincing than others, but we wonder if the juthgks the proper
understanding of what it takes to run an inheretiéiggerous operation in a
manner safe enough to transport a billion peoplevar the globe, in any
weather condition, at 83% the speed of sound, withasing a single life.
This isn't a matter of giving a convincing brief, fding regulatory
paperwork with the proper court. It is a mattede¥eloping proper habits,
and exercising the proper judgment to err on tte ef caution, lest 200
people lose their lives due to seemingly triviaiet@ssness.

This is called “Safety Culture,” and is at the egrdf how to operate in an
environment where the forces of nature are actirgphcert to kill you.

We are told the “most damaging” of all the USAPAtements regarding
their work actions masquerading as a safety campaigds thusly:

Friends, it is time for us to make a concise and powerful statement that we
will no longer tolerate unfair working conditions at our airline. What should
you do? There are many things that we must focus on as we move
forward. First and foremost is the safety culture. With our pilots
experiencing extreme levels of stress, we must make every effort to keep
ourselves out of the red. . . . We must MEET OR EXCEED the safety
standards of the [Flight Operations Manual] and [Federal Aviation
Regulations] in every single decision that we make. . . . A storm
approaches, my friends. (pp. 7-8)

This comes from the USAPA's Strike Preparedness@itiee, and the
judge concludes that there is “no conceivable n@afy the Strike Prep
Committee to discuss the safety culture in thigexnunless it were related
to stormy contract negotiations.
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We applaud the judge for wishing to be well infoch@nd issue opinions
and edicts which descend from such a broad scofieeafnderstanding of
human endeavor, but the idea that a SPC can't adimé&llow pilots to
follow and indulge the safety culture is very mwththe mark. This
mistake comes from believing that safety is natiléuce that is shared by all
pilots, regardless of committee, or even airlinaittne. Safety has been an
area where data has been shared across corpaegddr the purposes of
increasing the broader scope of safety cultureuthinout the industry.

SPC’s role in contract acquisition is largely midarstood by the general
public, and we believe The Court is no exceptitins the Negotiating
Committee that secures the contract, not the SH@.SPC is often
working to prepare the membership for an eventlabiction, and part of
that effort is to shepherd the pilot group throtig difficult time of
negotiations, lest they fail and the SPC is caltedarry out their tasking.
Pilots are universally disturbed by protracted cacttnegotiations and must
start to balance the pressures of family and caga&inst the rumors and
fear grenades thrown at the pilot group. Manytpileill be out of work if
outsourcing is expanded, or forced to change déssiciPay can be cut,
which causes pilots to have to roll back their dead of living, or take on
moonlighting jobs. All this serves as distractioamshe cockpit, and
distractions are anathema to safety culture.

The SPC, as are most committees, is part of tiedysaiflture. There is
nothing incongruent between preparing pilots foaatankerous end game
(strike or other job action) and telling them tegeaheir heads and keep the
operation safe, regardless of the status of thetramns.

Even OPERATION ORANGE published a “Pilot To Do"tlEdmost one
year ago, and among the list is an admonitionrftarested pilots to do their
jobs to perfection and “not screw up.” That igeling everyone to be safe
and not let this distraction kill anyone.

Passengers will often thank pilots when they Idheeaircraft. They never
thank us for getting them to their destination gthgaor quickly. They only
thank us for getting them to their destination lsafe
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A review of the US Airways injunction

Perhaps management could take this object lessbreahze protracted
contract negotiations, fear grenades, and pilohimngsare inherently
distracting and pose a threat to the safety of thgeration.Perhapsit is
in the public interest to conclude pilot contract negotiationsin atimely
manner,* but such concerns seem not to rise to the atteofitawmakers
or judges. The onus is on the pilot to put up vaidif-decade long
negotiations, keep things genuinely safe, opeitateegpace dictated by
management, and not complain about it.

The Search For A Smoking Gun

USAPA is being held hostage by this injunction hessasome of its
members (presumably) have been engaging in comutions contrary to
the wishes of the airline. The “anonymous” emaiis texts are assigned to
USAPA, regardless of a lack of direct linkage. Whi may be reasonable
to assume that some “East” pilots are behind th&saggng, it is
unreasonable to hold the union accountable for agtbn. The union
lacks sufficient police powers to investigate sachions, should they be
criminal in nature, and they certainly are notfetinor funded for
extensive undercover operations that ultimatelyeilemanagement. It is
certainly convenient to assign culpability to theam, but has there been
any direct link, or smoking gun to the USAPA? Qvauld think that if The
Court had sufficient evidence of such linkage itndochave proudly
displayed it in its memorandum. All it has is aatdful of nameless, “pissed
off pilots,” which comes as no surprise to anycamifiar with the
unreasonably protracted pilot negotiations. Bothio®: management
needs a hostage and USAPA is going to be it, ntemiiie facts.
Somewhere out there exists an 8 digit fine thatagament would love to
sink its teeth into.

If You Write It Up, We Will Write You Up.

The US Airways operation had seen a sharp risekh Mrite ups

3 See FTOEPA2 Section 1.A.1
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subsequent to the May 1, 2011 “safety campaigméyTallege this passage
from a USAPA video caused the spike in write ups.

Use your experience and judgment when confronted with an MEL. Do not
accept one that puts you and your crew into the yellow and compromises
safety. Take all factors into consideration and never be intimidated by
anyone whether from dispatch, maintenance, or the Chief Pilots’ office.
Our safety culture is flawed, and we must put a stop to it. We make the
final call on the MEL items we accept. (p, 14)

The Court opines on this phenomena:

This Court finds that USAPA’s statements about MEL maintenance went
beyond merely reminding pilots to use good judgment and instead
encouraged them to collectively reject aircraft with MELs in order to
disturb operations. (p.15)

What if management is “taking hostages” (spikeigtighlinary actions
during pilot negotiations) or the FAA gets a bunder its saddle and starts
ramp-checking “East” pilots at a higher than nornaé, and the pilot
wishes to protect his certificate and career by@sig overzealous
regulatory compliance? If it is rumored that t#eARs on the rampage on
maintenance and pilot compliance (regardlesgsfiitue or false), is the
pilot required to hire an investigator and statisi, such as Dr. Darrin Lee,
to show that it is not the case?

What is to prevent management from using The Ceorter to push out
maintenance, knowing that the pilots will be retundtto write up the
aircraft? This would save them money in the stearh.

What is a pilot to do? If he can point to a polayegulation showing that
the aircraft certainly can be written up, is it TBeurt’s opinion that such
regulations should be ignored in the interest araponal efficiency? If so,
how often and by what standards? Should “Easttpitall their supervisor
to ask if a write up is keeping with company polaryd operational
efficiencies? Should they call Judge Conrad akchan?

If pilots are to defer such decisions to otherghminterest of operational
efficiency, has not The Court just removed paithefcaptain’s authority to
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be the final and binding authority as to the saéetgl airworthiness of the
aircraft? Such an arrangement is a manageriativeeim, as the goal of
transforming pilots into malleable functionaries lieeen a longstanding
managerial imperative for the entire history ofexthled passenger air
service.

One wonders what Dr. Darrin Lee was told when he taaked by US
Airways to analyze the operation. Was he tolddgctively look at the
data, or was he told to find pilot mischief in statistical record? Perhaps
the Court, if so concerned with the public interesuld direct Dr. Lee to do
a likewise statistical analysis of exactly how ‘dam” the time to negotiate
new contracts happens to be when compared witm#woeo economy.
What are the odds that management is willing toemmvy when economic
forces favor their position, versus when they acéifable and pilots are
coming off a decade long retrenchment of theircaa of living? We
wonder how likely the pattern of stalling for beteEonomic leverage
happens to align with random patterns?

Some questions will never be answered.

Fatiguing of Fatigue

On March 30, 2011, USAPA's Safety Committee reldas&ideo
addressing pilot fatigue in which Captain Kubikieta

If you are fatigued, you are done flying . . . The operational safety
guidance is simply this: Don't fly fatigued! If you are a reserve pilot, don’t
accept a trip if you are fatigued. If you are called for a ridiculous pairing
that you know will put you in a fatigued state, don’'t acceptit. .. Your
union will be with you each step of the way. (p. 16)

This is the standard position of all airline pilotions across the industry,
without regard to where they are in the contragiotiating cycle, or the
relative honor of their management teams. JusidmcUS Airways is in
negotiations with its pilots does not precludeuhen from telling pilots to
lay aside their “can do/mission hacker” proclivitiend do what is safe for
the operation. The pressure to fly fatigued isremous and relentless at all
airlines. They do have “no fault” fatigue policiéat these policies are all
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about legal cover rather than for actual healthsafdty concerns.
Anyone who doubts this reality need only checkrdeent FAA Flightcrew
Member Duty and Rest Requirements, which we linlkbonwebsite.

Rather than go into an exhaustive rebuttal of @ratellian tripe in this
review, we published our response over a year 8gohave also published
Section 2 of the “FTOEPAZ2,” which deals with gereifatigue abatement,
rather than the codified pilot pushing and legavegsh the FAA is putting
out under the guise of making flying safer.

The various airlines and their trade groups haeasmillions trying to
water down an already weak and counterproductigbtfduty and rest
requirement$. To say that airlines hawmy interest at all in fatigue
abatement, when all that interests them is legaticaes pathologically
naive or knowingly false. On these matters, tlv@m is absolutely
conclusive. Follow their money and see what theyastempting to buy in
the Halls of Congress - more flying by fewer pilatsh categorical legal
iImmunity from the consequences of such.

We now move to concerns over hotel selection:

The [USAPA safety] video also expressly discusses a subject of the
collective bargaining between USAPA and US Airways: hotel selection. In
discussing the requirement that pilots not fly fatigued, Kubik states, “When
enough of our pilots fully understand this requirement, and more
importantly, act upon this requirement, then our substandard hotel
situation will disappear with a speed you likely thought was not possible.”
He also tells pilots, “If you make the decision to fly fatigued . . . you can
absolutely expect the continued poor scheduling practices and hotel
selections to continue.” Though Defendants argue that low quality hotels
lead to fatigue, the Court is unconvinced that USAPA’s sole concern was
safety rather than gaining leverage in negotiations over hotel selection.
(pp 16-17)

This falls under the category of “no good deed gogsunished.”

* As of this writing, the airlines and trade growge lobbying for the government to hold back the ne
flight time and crew rest requirements. This FAR§ulation is now in its third month of delay.
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The union is very clearlgtating that they have issues with substandard
hotels, which they categorize as such becausdigtitaissues. They are
very clearlystating that pilots flying fatigued are masking tieed for a
new hotel, and as long as pilots continue to veothe FARS in this issue,
the company will continue to use a substandard hote

In other words, unless the compasees the need to change hotels, the hotel
selection won’t change and fatigue will continddying fatigued begets

more fatiguing conditions. If the company hasheab the true cost of that
fatiguing hotel, they will change it. If the pikabsorb the cost (flying
fatigued), it will never change.

Once again, we are left to wonder what The Courld/bave us do when
fatigued? Are we the sole determinate, or areons®hsult a statistical
model prior to fatiguing-out? We are not givendance by The Court in
such matters, only that “East” pilots are statatcbeyond their bag limit
on fatigue.

The Court cites what every pilot in the industmeably knows:

Under US Airways’s policies as well as FAA standards, a fatigued pilot
should not fly an airplane. It is ultimately the individual pilot's
responsibility to determine his or her level of fat igue , and pilots who
report that they are fatigued are released from their trip. (p. 16)

Actually, the regulations state that a fatiguedtgishall” not fly an

airplane. What is a fatigued pilot to do? Hisamis telling him not to fly
fatigued. His company says not to fly fatigueds government says not to
fly fatigued. His passengers don’t want him flyiiagggued. But an
industry expert witness says too many pilots aléngaout fatigued and a
judge agrees.

What are the metrics to determine fatigue? Fraarcitation above, The
Court says that it is “ultimately the individualgtis responsibility to
determine his or her level of fatigue.” No mentafrsquaring it with Dr.
Lee’s statistical models...no mention of what factanes used in
determining fatigue...We only have that iineividual pilot is responsible
for that determination.
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That's all the guidance we are given, yet we hawveafoul of the court.
The confusion is palpable and, quite frankly, urkadae. It is just a
convenient pretext to hold USAPA hostage for thiviidual determinations
of its member pilots, solely because the fatiguéepas don't fit a
convenient statistical model of an industry chosepert.

Hurry Up! What Could Go Wrong?

Pilots exercise considerable discretion in the speed at which they taxi
the aircraft before take-off and after landing. However, because
prolonged taxi times leads to flight delays that diminish overall operational
performance, US Airways closely monitors the taxi times of each of its
flights. (p. 17)

Pilots are regulated as to the proper taxi speeéiitain areas of the airport.
There is no speedometer, as are found in autonsglsibepilots must use
judgment, born of experience, to taxi at a safedm®mmensurate with the
governing FAA regulations. The FAA mandates thatd speeds be no
faster than a man can walk, in congested ramp ,aaedsno faster than a
man can jog on taxiways. Most pilots taxi consaibdy faster than
mandated, and do so at risk to other aircraft aed pilot license.

There are many things pilots must do to comply WA regulations
regarding taxiing, such as avoidance of non-tasnted chatter, having an
airport diagram readily available, completing cHetktems,
communicating with cabin crews, communicating wviite FAA,
communicating with the airline, and constantly enaing the takeoff
conditions. Sometimes, these tasks take longertti@statistical norm, but
that’s not what we are discussing in this case.

The Court is concerned with the statistical abeamadf longer taxi times by
“East” pilots and sees it as yet another nefarmasby the USAPA to
disrupt the airline operations. It is also intéeelsin how pilots may
sequester themselves in the cockpit to finalizedaearture preparations.
Of note is the video from the USAPA Safety Comnaittieat gives guidance
to pilots to combat scheduling pressures to entarsafe operation of the
aircraft.
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When all you have is a hammer, everything startedk like a nail, and
The Court didn’t find an exception in the prefligihteparations. Of course,
it found that this was a feature of the USAPAsxslown campaign.

Why? Because the USAPA Safety Committee (noteitluidin’t cite the
“Efficiency Committee®) released a video advisintpfs to close the
cockpit door to finish the preflight preparationBhis was to make the
process safer by reducing distractions and insigatilots from the ever-
present scheduling pressures. These schedulisgues are often at odds
with the safe operation of the aircraft, becausaglthings rapidly often
invites omission in procedures.

It does not occur to The Court that perhaps pdotsiot wish to taxi rapidly
while they complete complex preflight checks, gty end up in a smoking
crater at the end of the runway because bug s@eetilap configurations
didn’t get set properly.

When a judge commits a careless error, an app@lid¢e is called. When a
pilot commits a careless error, the undertakealled. The airline will
spend millions deflecting all the blame onto thieteand how he had the
authority to slow down and get things done coryedéifter all, nobody
asked him to jeopardize safety to shave two minofiethe taxi time.

Airlines like slow downs too, but only when theamlyers tell them to do so.

This brings us to another of the recurring thenfdhie opinion and order:
statistical assignment of culpability and conclauspweceding evidence.
More importantly, it illustrates again, along witdtigue, and MEL write

ups, that there are realities that are simply bdybe reasonable application
of judicial fiat.

Once again, what is the guidance? Are pilots nmwifiden to close the
cockpit door to conduct pre-flight checks? Whahis minimum taxi speed
in the ramp and on the taxiways? What happens #i@raft is taxiing
rapidly (to comply with a federal judge’s edictpokpit preparations were
not done at the gate, and now have to be done She@aadn” while taxiing?
If a mishap occurs, who is to blame?
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Can a pilot use this Memorandum of Opinion and Qasddegal immunity
in an enforcement action hearing because they tagnag to fast, or off
the taxiway because they were “heads down” commgire-flight checks
they would rather have done at the gate? Will 8udgnrad testify on the
pilot’s behalf at the FAA hearing?

What happens if a pilot gets to the gate 16 minb&snd schedule? If he
doesn’t think he can get to his destination by A+slbuld he just refuse the
flight, or divert?

What of lanyards or luggage tags that suggestysestet priority for the
piloting group? Are they also contraband? Isrti®ge presence of such
material now evidence of a dark union plot? Canuhion be fined if a
member says “safety first” to another member? €&mng “I'm on board,”
be construed as a criminal offense or an actionaipl@

The Injunctions Will Continue Until Morale Improves

To what degree must the union go to clean up aftenembership? What
policing powers does the union have to enforcedhder?

Guidance is lacking.

Any rational pilot should take the admonition dederal judge, as to how
to operate an aircraft, especially beyond his avdgent or that allowed

by the FARSs, with a healthy dose of profane dekanthis is where these
kinds of injunctions eventually lead.

This “damned if you do; damned if you don’t” scananmposed by
management through the various courts will evehtuause the entire
system to break down. It won't take long beformeone cites one of these
orders as the reason their aircraft was imperiled.

Then what? The judiciary and management will waslr hands of the
situation and throw the pilot into the gaping mawhe FAA enforcement
mechanism.
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Doubtful? Read for yourself:

To the extent that USAPA is concerned that an injunction would hamper
its legitimate safety efforts, this Court declares that it in no way intends to
interfere with the duty of pilots in command to ensure the safety of their
passengers and equipment. The court’s injunction therefore should not
dissuade good faith efforts to ensure the safe operation of the airline. (p.
42)

Here is the problem. The court spends pages uagesifinding fault with
USAPA for engaging in a pattern of slowing down tiperation of the
airline. Its findings are not without merit, taken the whole. The problem
descends from the court insinuating that a pil@itigult for operating his
aircraft in a manner inconsistent with the wishE§$ Airways, but
consistent with the command authority granted leyRAA. As specified on
page 42 of the order, the court in no way intedsterfere with the
command authority.

We now have it both ways.

This is an area where judicial relief is difficultf. another slowdown is
evidenced in Dr. Lee’s statistical model (and yan bet US Airways will
be looking for it so as to cash in on an eight figgpayout), but the union
puts much effort into quashing such practices, wien? Who is the new
hostage? Who writes the check for $45,000,0007?

If USAPA admonishes pilots to “be safe” and thatelates strongly with
deteriorating performance at US Airways, that igdun violation of the
RLA. What is the difference if a bunch of angrya4f’ pilots still refuse to
taxi fast, or complete checklists on the fly? Wih#te union calls for
everyone to not call in fatigued, yet the numbéiisgo up? What if, out of
defiance of the current regulatory paradigm, grasss pilots conduct their
own operational slowdown? What if US Airways argjtieat the union, in
actively admonishing pilots NOT to slow down, fatggout, or write up
MELs, is really just engaging in another clevergreon to communicate the
opposite?

® If The Court finds that safety admonitions thatrdi correspond to airline performance degradatiene
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What happens if there is no concerted, organiziedtefjrass-roots or
otherwise, but enough pilots are acting on thein aecord and irritating

US Airways management? Does US Airways then fiesrt for taxiing too
slow, or calling in fatigued more than Dr. Lee’'samrbsuggests they should?
Is this also a violation of the “status quo” on peet of US Airways, or does
that only go one way?

Imagine the irony if Dr. Lee determined an opetadicslowdown of the US
Airways operation correlated with USAPA conspicugulisplaying the
following on its website:

To the extent that USAPA is concerned that an injunction would hamper
its legitimate safety efforts, this Court declares that it in no way intends to
interfere with the duty of pilots in command to ensure the safety of their
passengers and equipment. The court’s injunction therefore should not
dissuade good faith efforts to ensure the safe operation of the airline.

-Judge Joseph Conrad, jr., September 28, 2011

That would be a Shakespearean comedy for modegstimuch like how
the USAPA website now instructs that “voluntaryifig is now mandatory.
It is amazing that the “status quo” trumps actuaitcact language.

We sympathize with The Court in it efforts to feroeir mischief in the
implementation of established law - in this cabe,RLA. What is

troubling is that The Court finds practical difflguin ordering one legal
entity (the USAPA) to cease actions which can Alsoeasonably construed
to be in keeping with its legitimate founding olijees, such as the
maintenance of the “Safety Culture.”

just as much “code” for a slowdown as admonitidrad tvere correlated, what is to stop The Court from
finding that the opposing admonitions were just@ded as the originals? US Airways has approxiiyate
45,000,000 reasons to attempt to make that case.
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The remainder of the examples of The Court’s Memduan and Order
follow the same pattern. Statistics are linkechveityptic communications,
or actions which do not trace back to USAPA arégassl to USAPA by
inference. Command authority is upheld, as long ias’'t upheld to the
distaste of management. Above all, no guidange/en - just threats.

If it isn’t Judge Conrad, US Airways, and USAPAwill be another judge,
another airline, and another hostage. The argusmweititbe the same, since
management is coordinated across corporate linggsimegard. Judges all
read the precedents and essentially dust off #eaqurs incarnations, and
issue them under their own signature.

We believe that USAPA was fairly clumsy, given fiest 15 years of
judicial bullying in this regard. Giving the appaace of linking safety
culture to operational slowdown was red meat foramagement group that
has the sympathy of the judiciary.

We also believe that the limits of judicial fiaty@abeen reached, as we have
outlined above. The Court washes its hands oiaingomanaging of
command authority while at the same time holdauten to statistical
models supplied by the airline.

The union is now in the very surreal position of advocating for safety
culture and for enforcing management edicts - bigtht out of the wish list
for airline management. If a grass-roots campaigipissed off pilots”
were to emerge, the union would be taken as hostagke balance of the
negotiations.

Management could very easily defer maintenancedoria higher than
normal amount of MEL’s, schedule several oneroesvgrairings to induce
fatigue, or hire provocateurs to feign an intimidatcampaign against the
most productive pilots to get the union on the wyrside of Dr. Lee’s
statistical models. The Court would certainly t#kis as a direct affront to
its authority and start slicing away tens of mitigoof dollars from the union
and remanding union officers to the criminal justaystem. All this would
certainly be well rewarded in concessionary comsrétat favor
management. The only defense for the union woeltbbit to gain internal
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memos of the airline - a far fetched propositianhiang its own models to
The Court in the perishing hope that The Court vellerse itself from its
previous opinion and order - an even more preposseproposition. Even
so, senior management would undoubtedly have fieudeniability and
enjoy the benefit of the doubt that unions no lorgeve.

This is the basic playbook of 2Century labor relations. Have the
government hold down uppity employees while managegmorks them
over. If the employees, either individually orraasse, violate any of the
laws, regulations, or policies in the volumes a&dtives governing their
operation, they get thrown to the gaping maw ofgbeerning enforcement
mechanism. If they adhere too closely, they astrdged by the federal
bench.

Who decides? Management.

Convenient, isn't it?

You Reap What You Sow

It won’t take much to turn “pissed off pilots” aEast,” along with kindred
spirits at the other dysfunctional airlines, intouancontrollable grass-roots
effort. Once the pilots step out from the auspafeheir unions, the courts
won't have any legitimate hostages to take. Thenswill have lost
control because the courts stripped them of tleé@#vance. They are
viewed by the courts as extensions of the mandgefat to control pilots
during protracted pilot negotiations, and the gilate noticing. If a pan-
industry grass-roots effort is ever successfuhanging the RLA, you can
bet the first casualty will be the current unioadership. The new era
unions will be much, much more strident, militaamid savvy than the
current crop.

Be careful for what you wish for.

We once used operational pressures to balancéeutieven nature of the
RLA “perpetual contract” mechanism. When enoudbtpigot “pissed off,”
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they would gum up the works and management wouldemgous about a
new contract. It was a flawed system that functioned for badhtips. The
public would get used to “pissed off” employees, Wwauldn’t care because
tickets were cheap.

Now that management has used the judiciary to th@lbemaining bit of
leverage, they have no need to negotiate in gatd f20 years ago, pilot
contracts would last 2-3 years. Now, negotiatiast 4-6. As an example,
American Airlines pilots have been in negotiatignsf the last 10 years,
with the only three years being in a concessiooantract that was forced
at the threat of bankruptcy. United managemeint o hurry to conclude
negotiations, while they cherry-pick the most regree parts of both
bankruptcy contracts. Alaska Airlines only con@dadheir pilot contract
when the NMB threatened to release the pilot graDther airlines follow
the same pattern.

This isn't going to change until someone changedlidnagement is going
to lobby against it. Passengers don'’t care, a3 &srthey can fly cheap.
Judges are not going to reinterpret the RLA, nerstatistical models to
declare management in violation of the “status qub&n managers take
hostages or only negotiate when employees feandiabruin.

Who is left to fix the RLA and the phenomena ofged parroting the
managerial dreams of employee relations?

You...and several thousand others just like you.
When the pilots of this nation stand together amah@ahd Congress fix the

laws and narrow the scope of judicial power andhiopi, things will get
fixed...and fixed in a hurry.

® Has anyone in the legal community ever asked wigen't see this kind of “slowdown” at Southwest
Airlines? Why is it at American, United, Delta,dadS Airways, but not Southwest? Could it be BatA
management sees no reason to drag out negotiatadeshostages, and harass pilots? Could it hehbg
understand that their longer term interest is iepiieg its employees loyal and productive by failligfu
amending the pilot contract to reflect the econ@naitSWA? SWAPA has no motivation to engage in
such foolishness because it routinely deals wittaaagement team that is honorable and practiced goo
faith labor relations.

Page 21 of 22
operationorange.org



Conventional Tactics and Conventional Results:
A review of the US Airways injunction

Judges can't issue injunctions against peacefueptof existing laws.
They can’t deny peaceful assembly. There is noré&iring you to fly an
airplane against your will.

The FIRST AMENDMENT prohibits these injunctions.

It is time to act. Support OPERATION ORANGE. OHair Treatment of
Experienced Pilots Act - Part 2” deals with thasgigial power grab$. By
withdrawing our services en masse, as a protaseaéxisting regulatory
paradigm, we will bring pressure to Congress te @as legislative agenda
and correct the injustices and irresponsibilityha system.

Please visit operationorange.org for more inforomati

The future of your profession is in your hands.bbldy else will fix it for
you.

THIS IS OUR TIME.

7 SeeFTOEPA2Sections 1.B and 6.A
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